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MORTGAGE, RETENTION AND SUBORDINATION AGREEMENT

[State of Illinois]


THIS MORTGAGE, RETENTION AND SUBORDINATION AGREEMENT (“Agreement”) is made this       day of      , 20     , executed by       (“Borrower”) whose address is      , and FEDERAL HOME LOAN BANK OF CHICAGO (“Lender”) whose address is:

In care of [Insert Name of Lender/Senior Lien Holder]
                [Insert Street Address]
                [Insert City, State  Zip]
Lender is advancing funds in the amount of $      (“Subsidy”) to Borrower in accordance with the Lender’s Affordable Housing Program (“Program”).

In addition to the Subsidy, Borrower obtained a mortgage loan from       (“Senior Lien Holder”), which loan is secured by a first mortgage lien on the Property, defined below (“First Mortgage”).

MORTGAGE PROVISIONS
Borrower, in consideration of the Subsidy made by Lender, and in order to secure the performance of Borrower’s obligations hereunder, hereby mortgages, grants, and conveys to Lender the following described property located in       County, Illinois:

[Insert Legal Description]
which has the address of      ,       Illinois       ,
together with all improvements now or hereafter erected thereon, and all easements, appurtenances, and fixtures now or hereafter a part thereof (“Property”).  All replacements and additions shall also be covered by this Agreement.  


Borrower covenants that Borrower is lawfully seized of the estate hereby conveyed and has the right to mortgage, grant and convey the Property, and except for the First Mortgage and other encumbrances of record acceptable to Senior Lien Holder, the Property is unencumbered.  Borrower warrants and will defend generally the title to the Property against all claims and demands, subject to such encumbrances of record.


Borrower and Lender covenant and agree as follows:


This Agreement is for the purpose of securing performance of each agreement of Borrower set forth herein, and payment of an amount up to the Subsidy to be determined in accordance with this Agreement.  As set forth herein, Borrower shall not be required to pay Lender any amount if events giving rise to Borrower’s payment obligation do not occur within five years after the date of the loan closing for the First Mortgage (“Loan Closing Date”).


Until any default, the Borrower may hold and enjoy the Property.  Borrower will pay all taxes, assessments and charges of every kind on the Property or any interest therein, including improvements thereon.


Upon the Borrower’s satisfaction of the obligation secured hereby and performance of all the covenants and conditions of this Agreement, and upon Borrower’s payment of the cost of release hereof, the mortgage created by this Agreement shall become void.


If Borrower fails to perform the covenants and agreements contained in this Agreement, or there is a legal proceeding that may significantly affect Lender’s right in the Property (such as a proceeding in bankruptcy, probate, condemnation or forfeiture or to enforce laws or regulations), then Lender may do and pay for whatever is necessary to protect the value of the Property and Lender’s rights in the Property.  


Lender shall give notice to Borrower and Senior Lien Holder prior to acceleration following Borrower’s breach of any covenant or agreement in this Agreement.  The notice shall specify: (a) the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the default on or before the date specified in the notice may result in acceleration of the sums secured by this Agreement, foreclosure by judicial proceeding and sale of the Property.  The notice shall further inform Borrower of the right to reinstate after acceleration and the right to assert in the foreclosure proceeding the non-existence of a default or any other defense of Borrower to acceleration and foreclosure.  If the default is not cured on or before the date specified in the notice, and Senior Lien Holder has not exercised its right to cure the default, then Lender at its option may require immediate payment of all sums secured by this Agreement without further demand and may foreclose this Agreement by judicial proceeding.


This Agreement applies to, inures to the benefit of, and is binding not only on the parties hereto, but also their heirs, devisees, legatees, administrators, executors, assigns and successors.


The invalidity, illegality, or unenforceability of any provision of this Agreement pursuant to judicial decree shall not affect the validity or enforceability of any other provision of this Agreement, all of which shall remain in full force and effect, and applicable state law shall replace such invalid, illegal or unenforceable provision to the extent possible.

RETENTION AGREEMENT 

This forgivable Subsidy is originated pursuant to the Lender’s Program.  The Borrower has received the subsidy funds under the Program which will be secured by a second mortgage on the Property according to the terms and conditions applicable to the Program.  The Borrower hereby acknowledges receipt of such funds in the form of this forgivable Subsidy.  

The Borrower and Lender agree that each month 1/60th of the Subsidy will be forgiven.  Upon completion of five years after the Loan Closing Date, no amounts will remain due.  In the event that the Property is not or ceases to be used for the purpose(s) approved by the Lender and/or the Federal Housing Finance Board, the Borrower shall repay the Subsidy as follows:  1/60th of the total Subsidy received by Borrower shall be forgiven for each month that the Borrower maintains the property as their principal residence.  No credit will be given for partial months of ownership or residency.  Borrower agrees to provide the Lender all and any information that Lender deems to be necessary to provide evidence of continued compliance with the Program.

The Borrower and Lender further agree that if the Property is sold within five years of the Borrower’s Loan Closing Date to a purchaser whose income meets the eligibility requirements for participation in the Program, then Borrower shall not be required to repay any portion of the Subsidy, but only if such purchaser or family assumes the obligations of this Agreement, which assumption shall not be valid or recognized unless Lender gives its prior written approval to such assumption and the property continues to be subject to this Agreement.  If the property is sold to a purchaser whose income does not meet the eligibility requirements for participation in the Program, any gain on sale will be applied as repayment of the unforgiven Subsidy as follows:  1/60th of the total Subsidy awarded to the Borrower is to be repaid for each month remaining on the five year term from the Loan Closing Date.  No credit will be given for partial months of ownership or residency.  The amount of Subsidy to be repaid shall not exceed the gain on sale, as defined by the FHLBC’s repayment policy at the time of sale of the Property.  Net gain will be computed by Lender (or their agent/servicer) based upon its review of the appropriate H.U.D. Settlement Statements for the purchase and sale of the property.

All subsidies can be recovered if the Property is sold for less than fair market price in a less than arms length transaction.

Lender and First Lien Holder must be notified of any sale or refinancing of the Property that occurs within five years of the Loan Closing Date.

If Borrower refinances and Property remains subject to the encumbrance created by this Agreement, then Borrower shall not be required to repay any portion of the Subsidy.

The Borrower’s obligation to repay the Subsidy shall terminate if the Property is foreclosed upon or conveyed by deed in lieu of foreclosure or if the First Mortgage is assigned to the Secretary of H.U.D.
Reimbursement of the Subsidy shall be made directly to Federal Home Loan Bank of Chicago, 200 E. Randolph Drive, Chicago, IL 60601.  The Borrower and Lender further agree that in the event the Subsidy is not repaid in accordance with the provisions set forth above, Lender may commence legal action to collect such funds in accordance with the terms of this Agreement and Borrower may be liable for any court costs in addition to any sums incurred in collection of this amount.

SUBORDINATION AGREEMENT

First Lien Holder is Borrower’s primary lender for Borrower’s purchase of the Property, and is the holder of a mortgage against the Property on the Loan Closing Date.  To induce Lender to advance funds under its mortgage loan, Lender does hereby unconditionally subordinate the lien created by this Agreement to the lien of the First Mortgage.


This Agreement shall expire on      , 20     , unless the terms of this Agreement require payment at an earlier date.


IN WITNESS WHEREOF, Borrower and Lender have executed this Mortgage, Retention and Subordination Agreement.   

__________________________(Seal)

      
  Borrower

__________________________(Seal)

  
  Borrower

BORROWER ACKNOWLEDGMENT

STATE OF ILLINOIS)





:SS.

___________COUNTY)


Personally came before me this ___ day of _______________, ___, the above named ____________________ to me known to be the persons who executed the foregoing instrument and acknowledged the same.

____________________________

  








      Notary Public









_____________County, Illinois








My commission expires:_________

FEDERAL HOME LOAN BANK OF CHICAGO

BY ITS ATTORNEY-IN-FACT AND AGENT,

[Insert Name of Member/Senior Lien Holder]
By: _____________________________________

Printed Name:       
Title:       
LENDER ACKNOWLEDGMENT

STATE OF ILLINOIS)





:SS.

___________COUNTY)


Personally came before me this ___ day of _______________, _____, the above named ____________________ to me known to be the persons who executed the foregoing instrument and acknowledged the same.

____________________________

  








      Notary Public









_____________County, Illinois 








My commission expires:_________
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